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IN THE COURT OF THEADDL. SESSIONS JUDGE, FTC, AT
BISWANATH CHARIALI, SONITPUR

CRIMINAL APPEAL NO. 9(S-2)/2015

Sri Dara Singh Mahali ........Appellant/ Accused.
- Vs -

State of Assam …......................Respondent.

Present :- Mrs. M. Deb
Additional Sessions Judge,
Biswanath Chariali.

Advocates appeared:-
For the appellant :- Mr. A. Kurmi, Advocate

Biswanath Chariali

For the respondent :- Mr. H. Hazarika, Addl. P.P.
Biswanath Chariali

Date of final hearing :- 23-12-2016.

Date of Judgment :- 23-12-2016.

JUDGMENT

1. The  instant  appeal  has  emerged  against  the  impugned  Judgment  and  order 

passed by the learned Sub-Divisional Judicial Magistrate (M), Biswanath Chariali, on 

19-05-2015,  in  G.R.  case  No.  646/2014,  U/S  447/506/427  of  I.P.C.  convicting  and 

sentencing the appellant/accused person namely Dara Singh Mahali (i) To pay fine of 

Rs. 500/- i/d to undergo S.I. of one week U/S 447 of I.P.C. (ii) To pay fine of Rs. 4000/- 

U/S 427 of I.P.C. i/d to undergo S.I. for one month.

2. Being  highly  aggrieved  by  the  said  Judgment  and  order  of  conviction,  the 

accused/appellant preferred this appeal on the following amongst other grounds:-

(i) For that the the impugned Judgment of conviction and sentence is contrary 
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to law, justice and equity and is liable to be set aside.

(ii) For that the findings of the learned trial court below are passed on solely on 

erroneous  approach  and  appraisal  of  evidence  and  as  such  it  has 

misconceived  evidence  and  arrived  at  its  wrong  conclusion  which  is 

unsustainable evidence and unsustainable in law and has to be set aside.

(iii) For  that  the  learned  SDJM(M),  Biswanath  Chariali  acquitted  the 

Appellant/Accused U/S 434/506 of I.P.C. as per para no. 25 of Judgment. 

Again as per para no. 26 of the said Judgment dated 19-05-2014 the learned 

SDJM(M)  hold  guilty  of  the  accused  U/S  506  of  I.P.C.  which  is  self-

contradictory. Hence, liable to set aside.

(iv)  For that the learned SDJM(M) convicted the Appellant/Accused person U/S 

427 of I.P.C. without holding the guilty of the accused under the said section 

and passed Order/Sentence to pay fine of Rs. 4000/- U/S 427 i/d to undergo 

S.I. for one month which is not maintainable and sustainable in law and 

equity.

(v) For that the learned SDJM(M), Biswanath Chariali  convicted and passed 

order  of  fine  of  Rs.  4000/-  i/d  to  S.I.  for  one  month  U/S  447 of  I.P.C. 

without holding guilty of the accused.

(vi) For  that  none  of  the  witnesses  has  stated  before  the  trial  court  that  the 

accused had handed over the possession of the said land to the complainant.

(vii) For that the complainant has filed the case against the accused person out of 

malafide intention just to harass the accused person with a view to compel 

him to hand over his land to the complainant illegally.

(viii) For that the case of the complainant is civil nature and the complainant has 

filed the case against the accused person due to land dispute. Hence, the 

case of the prosecution is not maintainable at all.
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(ix) For that the appeal is filed bonafide and in the intense of justice.

3. The prosecution case in a nutshell is that complainant Smti Chayashree Das, is 

the owner of 7 B – 3 K – 10 L land under tea cultivation, covered by Dag No. 777 and  

Patta No. 248, on the northern boundary of said land, the complainant had erected pucca 

posts and barbed wire, as shown to her by the Lat Mandal and that she used to go to her  

tea garden in the day and in her absence, her husband, Sri Rohit Das used to go and 

supervise. The watchman was Shri Jogeswar Mirdha who used to look after the garden 

at all times and on 20-08-2014, at around 4:00-5:00 p.m., the accused person Shri Dara 

Singh Mahali,  along with  his  wife  and another  person,  trespassed  into  the  said  tea 

garden and began cutting the barbed wire and pucca posts on the northern boundary and 

when the watchman prevented him from doing so, the accused person threatened to beat 

him up and end his life and then the watchman informed the complainant about this 

incident over phone. On the next day, the complainant and her husband went over and 

saw that 10-12 pucca posts on the northern boundary of their tea garden along with 

barbed wire were cut and stolen by the accused person. That apart, a tube-well of said 

tea garden was also stolen by the accused person.

4. On receipt of the F.I.R., the Police registered the case and investigated the same 

and found material against the accused person U/S 447/434/427/506 of I.P.C. and on 

conclusion of investigation submitted charge-sheet against  the accused/appellant U/S 

447/434/427/506 of I.P.C.

5. Learned court of Sub-Divisional Judicial  Magistrate (M), Biswanath Chariali, 

during  trial,  after  furnishing  copy  to  the  accused/appellant  explained  particulars  of 

offence  U/S  447/434/427/506  of  I.P.C.,  to  which  the  accused/appellant  pleaded  not 

guilty and claimed to be tried.

6. It appears that the court below has taken into consideration the following points 

for adjudication of the case.

(a) The  accused  person  trespassed  into  the  tea  garden  of  the  informant  on 
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20-08-2014, at about 04:00 p.m.?

(b) Whether the accused person committed mischief by destroying a landmark 

i.e. pucca posts fixed by public authority?

(c) Whether the accused person committed mischief and caused damage to the 

pucca  posts  and  barbed  wire  fencing  of  the  informant  to  an  amount  of 

rupees fifty or upwards?

(d) Whether  the accused person criminally intimidated Sri  Jogeswar Mirdha, 

watchman cum Mohori of the informant?

7. The  prosecution  examined  as  many  as  7  witnesses.  Thereafter,  the  accused 

person was examined U/S 313 Cr. P.C. and he denied the allegations brought against 

him. Defence examined none.

8. Considering the evidence on record, the learned court of Sub-Divisional Judicial 

Magistrate(M), Biswanath Chariali, convicted the accused/appellant and sentenced him 

as indicated above.

9. I have heard the learned counsel of both sides.

10. Learned counsel  for  the  appellant  has  submitted  that  there  is  no  substantive 

evidence on record and the learned trial Magistrate committed error by convicting and 

sentencing  the  appellant  in  the  case  merely  on  conjecture  and  surmise  not  upon 

evidence  on  record  and  in  view  of  absence  of  cogent  and  reliable  evidence,  the 

impugned conviction and sentence awarded cannot be maintained.

11. Learned Addl. Public Prosecutor, supporting the impugned Judgment and order 

aforesaid, has submitted that there is sufficient evidence in support of the prosecution 

and the guilt of the appellant is well established

THE OVERVIEW OF EVIDENCE ON RECORD AND CONCLUSION THEREOF:-

12. As could be gathered from the record, only seven witnesses have been examined 
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by the prosecution to establish the offence U/S 447/434/427/506 of I.P.C.

Before proceeding further, I find it necessary to look through the evidence on record.

13. PW-1, Smti Chayashree Das (Complainat), during course of her evidence stated 

that on 20-08-2014, the accused person and his wife trespassed into their tea garden and 

removed the pucca posts erected in the fencing area by them, the barbed wires of the 

fencing and also the tube-well which were on their land. PW-1 further stated that Sri 

Jogeswar Mirdha, their mohori informed them about the occurrence over telephone. She 

proved complaint petition as Ext-1 and her signature as Ext-1(1) & 1(2).

In her cross-examination, she stated that she has not seen the occurrence.

14. PW-2, Sri Tularam Sonowal, during course of his evidence stated that he heard 

from the villagers that the posts of the tea garden of Rohit Das were broken and he did 

not know who broke them and that Rohit Das, the husband of the informant, took him 

on his motorcycle to his garden after the occurrence and he saw that the posts were 

lying broken.

In his cross-examination, he stated that he did not know about the occurrence.

15. PW-3,  Sri  Phanidhar  Bhumiz,  deposed  that  he  did  not  know  about  the 

occurrence and he only saw that tea garden fencing of Rohit Das was broken.

In his cross-examination, he stated that  he did not know who broke the fencing with the 

posts and he also did not know about the tube-well theft.

16. PW-4, Sri Jogeswar Mirdha, during course of his evidence stated that he know 

both the parties and the informant Smti Chayashree Das has a small tea garden and he 

work as a Chowkidar in her garden and that in the year 2014, about 04:00 p.m., when he 

was locking up the office of the garden of the informant, he saw that the accused Dara  

Singh was breaking the fencing posts and with fear, he did not obstract him and he 

informed the owner over telephone.

In his cross examination, he stated that he has seen Dara Singh breaking the fencing 

posts  and he did not know about the ownership of the land and that he was alone in that 
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place when he saw Dara Singh breaking the posts.

17. PW-5, Sri  Rohit  Das,  during course of his  evidence stated that  he know the 

accused person and his  house is  adjacent  to  his  tea garden at  Mahili  Basti  and the 

informant is his wife. He further stated that on 20-08-2014, at about 05:00 p.m., the 

accused person and his wife uprooted about twelve pucca posts and fencing of his tea 

garden  and chowkidar of his tea garden Sri Jogeswar Mirdha informed him about the 

occurrence and on the next day he went there with his wife and saw that the posts and 

the fencing uprooted and lying on the ground and he informed VDP Secretary  Sri Phani 

Bhumiz and VDP secretary came with another person namely Sri Naren Borah and saw 

the posts and fencing lying on the ground and they asked the accused to settle the matter 

but the accused did not listen to them.

In his cross-examination he stated that the house of Jogen Mahili and Durga Mahili is 

near the place of occurrence and that he has no objection in settling the matter but it is  

the accused person who has objection and that the four boundaries of the land are not 

mentioned in the complainant petition.

18. PW-6, Sri Raju Mahali, during course of his evidence stated that  he had seen 

broken fencing and posts lying on the garden land.

In his cross-examination, he stated that he had not seen the occurrence and also did not 

know anything about the occurrence and he did not know why this case has been filed.

19. PW-7, Sri Rahendra Baghlary (I.O.), during course of his evidence stated that he 

met the informant at the police station and examined her and then he went to place of 

occurrence  and  examined  witnesses  and  also  prepared  sketch  map  of  the  place  of 

occurrence and after completion of investigation he handed over the case diary to O/C 

and O/C submitted the charge-sheet.

In his cross-examination, he stated that he has not seized any land document of fencing 

posts, etc.

20. Above being the evidence on record, let me see how far such evidence makes 
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out the allegation against the accused/appellant.

21. On appreciation of the evidence of PWs, it is found from the evidence of PW-1 

(Informant) that her Mohori, Sri Jogeswar Mirdha informed her over telephone that the 

accused person and his wife removed the pucca posts erected there in the fencing area, 

barbed wires of the fencing and removed the tube-well, which were on their land and 

that she has not seen the occurrence herself. According to PW-2, he has seen the posts 

lying broken but he did not know who broke them and that he did not know about the 

occurrence and according to PW-3, he has seen the broken fencing but he did not know 

who broke the fencing with the posts and that he also did not know about the theft of 

tube-well. PW-4 deposed that he has seen the occurrence i/e the breaking of the fencing 

posts by the accused Dara Singh and that he did not know exactly about the ownership 

of the land. According to PW-5, Chowkidar of his tea garden, Sri  Jogeswar Mirdha 

informed him about the occurrence over phone and on the next day he along with his 

wife went to the place of occurrence and saw that the posts and the fencing uprooted 

and lying on the ground and seeing the same, he informed VDP secretary Sri Phani 

Bhumiz and hearing the same VDP secretary along with Sri Naren Borah went to place 

of Occurrence saw the posts and fencing lying on the ground and also asked the accused 

to settle the matter. PW-5 also stated that he has no objection in settling the matter with 

the accused person. PW-6 stated that he has not seen the occurrence and also did not 

know about  the  occurrence.  According  to  PW-7 (I.O.),  he  has  not  seized  any land 

document or any fencing post.

22. In the instant case, according to PW-4, he has seen the occurrence but he did not 

raise any hue and cry and he is the chowkidar of tea garden of informant but according 

to him he did not know exactly about the ownership of the land so, his version seems to 

be doubtful and according to PW-5, house of Jogen Mahili and Durga Mahali is near the 

place of occurrence. But they have not been examined. PWs- 1 & 5 have not seen the 

occurrence and PWs- 2, 3 & 6 did not know anything about the occurrence and he did 

not know who broke the fencing with posts. Moreover, I.O. has not seized any land 
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document or the broken fencing post. Furthermore, the evidence of PWs are not cogent 

and trustworthy to establish the offence against the accused person, as some infirmities 

appears in the evidence of PWs. So, on the basis of such in-corroborative evidence, the 

accused cannot  be  held  for  committing  offence  U/S  447/427 of  I.P.C.  Hence,  after 

careful consideration of the evidence on record, I am of the opinion that the evidence 

tendered  by the  witnesses  on  different  aspects  of  this  case  in  its  totality  cannot  be 

considered  as  consistent  with  the  guilt  of  the  accused  person  and  therefore,  the 

prosecution failed to prove the case against the accused person beyond all reasonable 

doubt for which the accused person is entitled to get benefit of doubt.

O R D E R

23. In the light of the above discussion, the appeal is allowed. Impugned Judgment 

and  conviction  is  set  aside.  The  accused/appellant  is  acquitted  of  the  offence  U/S 

447/427 of I.P.C. On benefit of doubt and set to liberty forthwith.

24. Send back the case record of the lower court with a copy of this Judgment and 

order.

25. Accordingly, the instant criminal appeal is disposed of on contest.

Given Under my hand and seal of this court on this the 23rd day of December' 

2016.

(Mrs. M. Deb)
Additional Sessions Judge

Biswanath Chariali

Dictated and corrected by me

(Mrs. M. Deb)
Additional Sessions Judge

Biswanath Chariali
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